AT {aﬁm T mﬁwhﬁm TeUTT 4w
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

fadtar @@, ve & a7/ 2" Floor, GST Bhavan

| #7712 / Race Course Ring Road

TIST1Z / Rajkot — 360 001
Tele Fax No. 0281 - 2477952244 | 142Email: commiz

, tﬁﬁﬁmﬂﬁm.-nm-zummsxmmsa

F il ¢ e

Appenl fFile Mo . o S d
0.'.':.'. Mo, Dianie
V2IZ6T/RANZO10 17/2011-11 09.04.2010
V2/264-266/RANZ010 S05to507/2009/10 17.03.2010
V2/69/RANZOT0 Jo8ta3TS2000/10 20.01.2010
V2163 RAJZO0 17/2001-11 _05.04,2010

e sEer §=T(Order-In-Appeal No.):

KCH-EXCUS-000-APP-228 to 231-2021
ey 77 Few

Date of Order- 30.09.2021 w5 v/

Date of issue:

11.10.2021

ft srtiraw e, smge (wfre), ﬂﬂ';?lzmmi’#ﬁ !
Passed by Shrl Akhilesh Kumar,Commissioner (Appeals) Rajkot.

b T A AR W I OETE g, Sl gond §en el vEeaie et [ mee [ it gew
TR arft e s 7 i | i
Arising out of above mentioned QIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise/ST
I G5T, Rajkot [ Jamnagar | Gandhidham :

q arfteeat fafrardt &7 7 v 7T Name & Address of the Appellant/Respondent :-

Mis. Sky Appliances Ltd., Survey No. 461, 2, 3, Village: Varsamedi,, Tal.: Anjar, Dist. Kutch.,

o wrEm ) i =t wrg s Pl e § 3 ot/ i § gy el 3 5 aaar
Any person aggrieved by this Order-in-Appeal may [ile an appeal to the appropriate authorty in the following
way.

sHaT opF AetT ST ofEw v e ardisttr iy # g e, ST 3ve e T | 1944 §T T 358 F s
N s Far efifrersr, 1994 1wy 86 3 sty Pty s o = sl § 0

AF peal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, I‘H4 f Under Section 86
the Finance Act, 1994 an appeal lies to:-

il aftmreT it & weafrr ol wr et s, e I o e A afteite smfieseer ff fadm e, de el T 2,
o re= = e, o fesdt, o o afr R o o o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.

{ii] et i 1ia) # aeme st & s d At sl ot e na Farwr s AmniiEe (e
wofir arfrr e, Bl o, agoet g wanEf s wn!imﬁmwgt

. il T,
B TS o, G Brsie . i, T fppfer ool (GRETAD, o P
fii) aﬁwmﬂmtwumwﬂkhﬁwmw[wﬁﬂmﬂ 2001, & Fm 6 swim Riifo fm o
W EA-3 =TT T # 2 ey S SR | g f w6 S v 9 % A, wgl 3ee o # 4t = 1 why i mr
Y AHTAT, T 5 FTG AT THA F4,5 AT H0 A7 50 ATY T AF 3qar 50 Avw vy F wfiw @ A wwer 1,000, 574, 5,000/
=7 a7 10,000/ - mﬂﬁu‘iﬁﬂﬂ?qwﬁrwﬁrmﬁl Fraifr s = fgmn‘-l wafir afteftn ST 1 arar ®
mﬁw*mwﬁrﬂﬁmhi’ﬁmmﬂ?mﬁﬁh WTAT WY | HATT I W A, h‘lﬁ‘r
731 oTvT W AT FET W e s s £ Wﬁqﬂhmmm{#nﬁﬂkﬁﬂm’ﬁ-ﬂtmsuﬂ{-
i w7 faifera s a7 S o o/

'l'h eal t thc ate T hLLI:I.El alwll be filed in quadruplicate in form BEA-3 / &s prescribed under Rule 6 of

c Fl.P ¢ ;Hl Ru es, aund sh X ac = 3 s 1 ﬂ'II'{E which at least should be

a:-cn a.mt.- 00 - 'Ea I 0,000/ - where amoumnt of

,.fml:rrc uﬂJtﬂreﬁmd 13 ot 5 [.at:_ -al:: ln Lac and ﬂhm't 30 Lac rtsmm Ttﬁm form

E‘f favinr o egistrar af Aany Imm{nn%hhc sector lace

whrre the heuﬂ] uf any o m:i Lc stctor bank i l.u:rp ACE W h of the Tribunal is altuatﬂt
Applicanon made for giant ni’lgt 51'1.)51 e m:omnpamrd by a of Rs. 500/ -

(B) s =i & e afier, Fer afirfi, 1994 F apr B6(1) F st famw Fomst, 1994, F P 9(1) § @0
Brutfey o S.T.-5 it rr ufiit & 1 o st o o e R e & g afrer 6wl a7, Fefy P e 3w (A
s ufa wanfer St wife) b ot & v i o R A, St S € aty mﬁnﬁaﬂrww:ﬁhm;w

ma-tﬂﬁﬁﬂ“ﬁﬁﬁﬂwﬁﬂmmﬁmﬁﬂmwﬁﬂmﬁ'ﬁm 101_Iérl].|'— T, Eﬂ?‘_w mﬁmlgruon;

m%@ ’l‘l‘l‘hﬁ!gs'flg' ‘r% Sl m & S T 8§ FT
E}E‘ o Lo mma-mm{-& ﬁrrmﬁa:rw% Wﬂﬁﬂ'ﬁ'ﬁﬁﬁm
i.'r-q'ri‘rwn.f

er s ﬁtl&u}l&] of Section BG of rgc Finan kr&ﬁu 1994, Lo 'Lhc v.-ll Tnhag'mi ‘shaili Lage i'dr:d

Jhe appeal
R pg_m r::n.rl u;n er R 1|} oletﬂ: m‘BE
gt :.r of ﬂ:c nst [ ﬂl ] an
", ec a I't: 3 unt a:nru:: tax u-rrm: p?ém m.-wrl o
3 r“S zn.- amm.:ut .stnu-::e &.l lerest d:mﬂnﬂ: is more
| o than (five sul not cne |: amouni nl’ Lo e r'?c interest
£ 3 i e u] ualt:.-' Iewed is h es, 11 tht crnmd banik in favour of the
i L Az strar of the Ecnggmr Ba ﬁ thc bench of Tribunal is
1 ) HiLEE lication made for g,run i stay 31'1 acl:nrnpanm 8. 'ﬂm




{1)

{ui]

i<

i)

(i)

(i}

[iv)

(vl

[vi)

(1)

(E)

P aifafem, 1994 6t e B6 & Ir-arE (2) oF (24) % st At Rowt e, Sare Frowardt, 1994, & R 9(2) v
9(24) ¥ g Fruaifor wr S.7.-7 ¥ 5 st vt e wma srge, S Fe0T 9w somn e (ardte), S T e g
ifea sz €1 afft o w (T ow ofF v @ i) o s @ agmer s st T, wftg s o
g, wﬁﬁrmﬁmﬁﬁﬁﬁwﬁhammﬁwﬁﬁﬁmﬂﬂwﬂﬁﬁﬁnﬁ ¥
The Sgpeal under gab gechion mm’s‘.’!n'f" Tax Riles, 1994 and shill bo acsomparied by, & cony of Order
HCE: L oy BcCom
gigcﬂummmmmwr Central l:ls‘.m:lal: or nmmmmner Central Excise [Appeals| (one of which shhzll m;&’:}fﬁ

copy) and copy of the order passed by the Commissionerauth e stant Co phacesiys
Commissioner of Central Excise / Scr-.rit-e Tax to file the HP.J%FHI me Avpiitate 'I'nhumnnl r or Deputy

i o5, T I o T e afe wfelT i e & St e o wfaf 1944 ey
35 & s, At a6 e afifim, 1994 #?Fam'raa tmﬁhﬁﬂﬁwﬁﬁﬁ.wm#ﬂﬁmmﬁ
WMMmTﬁmwwhu i (10%), = wier o e Frarfa &, o | W e wwrn Fafa g, =
AT o o, @ & i a6 e vt sf e g W ego A TEN
T e g e ey s mi o o e 1 e et b

il gt 11 9t % sl

fii) #eriz oy £ oft e i

(i} e 3 frmmrdt & Raw 6 % sada ST

- 3 5 B 7 e & e el (A 2) sl 2014 3 s & o Bl adtfor wfirft ® swer Rl

Ty St W adte W AT A
For an upgcal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which 15 also
made g ble to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dug and penalty are in dispute, or
penalty, where penalty e is in dispute, provided the amount of pre-deposit pavable would be sulyect to a
c:llmgo{ﬂa 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include

i} amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
i) amount ]F]El,}’ﬂ.hll: under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Secton shall not a I]:PII'!: to the stay aﬂphcanm and appeals
pending before any appellate auumnt:-r pnor to the commencement of © inance (No.2] Act, 2014
WA HIHTE S - .
Revis ap Al to Government nf%a
I HTHST e s I o= sl 1094 1 arey ISEE ¥ A w F smdasas afiw,

AT HEEE, (A s dwe, Fier s, o Ban, St At e di e, s A, ﬂi&m—r&umul 1 fin

H‘HT"!&F

g{ ,r' h-‘:amm Lies to thl:ﬂUuder S-t:u:rtllillrir:ll Lﬂe CGovern i 35 Inchia, ; Sup£ un Li u
II"BMEI g & EE nl' the CEA lgﬁ4 in respect Egﬂo uwmglil:aﬂ::?%mnllcd by first pmvlsu l:u auh
seChion |'I} acm -35B ib

'ITFT%'M ihmrvlﬂ fieft el AT A ST g & e AT

nm- ﬁm mggf mww#wwgmkmmmmm&T
'In

BE of anm&e of re the loss ocours in transit from a t‘mitur}' o wa,rehuruserrﬁ to another factory

T One u a.nu er during the course ol processin goods & warehouse or i storage
'lSi er in a [actory or in @ warehouse & P - -

mtmhﬁwﬂmﬁﬂﬁﬁﬂﬁm%ﬁﬁﬂwﬂmﬁﬂmwﬂﬂimmaﬁﬁrr{ﬁm e

ﬂm%mﬁvﬁrﬂgmmﬁﬁﬂhﬁwau

In case of rebate of du EXCISE oods exported Lo any co or terri out India of on excizable
material used in the ma u acture oﬁ.‘h% poods whnﬁ are ex'g t?anv cnuntﬁvynr territory outsude India,

ofy g sprate e =T wTed § 9T, A it wre Rt fe s &
F#uds exp::n.'tﬂi outside India export to Nepal or Bhutan, without p:{nuent of duty,

In case ol
TEITE & FOTE A #Rma e o s vy T o= & e ar i ad Ty sy
T{W}*mgmﬁ-z}.l ﬁumluﬂ #mﬁwﬁﬂmﬁummﬁﬁvww*mﬁ#ﬁw
sl

dit af any duty allowed 1 utilized towards pa ant of :m:isc duty on linal products un !n'thc visio
f}tg{ﬁﬁg unﬁﬂ?&%‘ﬂ%ﬁlﬁ? u Irf;nﬂét::th ;tﬂ? 'Eom:mam ner (Appe H.?l
T srEEe AT afEaT oaw dw EA-8 H, o7 f it rwqur.:wﬁﬂ}ﬁ-ammzuﬂ: ¥ Ay o F sy ffifde §, @
HTEW & AT 3 t:i‘-lﬁaﬁ!ﬁﬁwﬁmtﬂﬁwmi‘mwwmmﬁﬁﬂmﬂHMWﬁIﬁﬁwﬁmimr
ﬂFﬂ'ﬂd‘Wﬁ"ﬁ , 1944 7 a7 35-EE F Awe Fraifra o= 1 aareft & avey & o 0w TR-6 #r 9fF mow 7 e

The ahm&pflhcqtbd: 5hali IJ: ihee i lic atf: ln Fm'm Nu Eﬁ‘-ﬂ 5 s ified unl:l.tr Rul: 9 of Central Excise

mﬂ]ﬂj EB. l mom?z the date on wh L% Surdghti |:r: ?Emmﬂ 15
co n?"i‘ﬁfg v two copies each Ii gf nh-:- =0 Er
ACCOHIPATI a mgy turll:ur;lng p.ﬂymmt prcs:n [T pre nder unn a
EE of CEA, 1944 under Major Head of Account

wmiﬁmﬁvﬁﬁﬂ hﬁﬁmmﬁﬁamﬁmﬁgm

HAW THH T AT F AT A T AT A1 #0200/ - T e AT ST W A TR U ST A & A e
IGDUJFFT ﬁi'lTl'm"“'lsh i e " e o
lic: o of Rs. where the amount involved in Rupees Cne
E:ocrless a:?f%‘ﬁ ELISDO.F- :r: cmpigun;'ltm w&ct: maore t a."rftﬂupcta% 2

R T mﬁﬁwﬂ“ mﬂ“ A
order covers various u.n.il em ul' order- in C%ﬁfml E t%rihun uul._ld be paid in - “'“{E"ﬁ‘,i.{
El.kg‘:n:r notwithstanding h aﬁc t one & plunn %&“?c ;ﬁ].ls Hon

I’:ml 'Govi. As the case may d to avon if excising K= 5. 100 /- for

e

mﬁ'lﬂﬁ#mm ilﬁrﬁmrm?ﬁ maﬁﬂltmﬁqﬂmarmmmﬂﬁuﬁvﬁmﬁﬁﬁmmw
3 {5 ' d the ord th: authority shall bear a

cuurt ya?&::%%ms%rm prescri ':E:f:lprfmSc rl?ﬁulil—-bl in tmacgf?jl E Fee Act, 1975, ast;mrndcd

alre it ey sl P amaT B
tiom 1% also invited to the rules est and other related matters contamed in the Customs, Excise
e e 589

Service Appellate Tribunal [Froe
il arfter o 7wl =T, Fege e Al areen w F wfendf faed e

“’ “""""‘ Tt
efnﬁ:mte dn: dlrlatr.ﬂ larrmsmnu rduun%u ﬁlmg of appeal to the higher appellate authority, the
ap].':l: ant may refer to the Iggpamm:n al website www. o

Wﬂumwﬂ?ﬁ#mﬂ'wmnﬁﬁfﬁ}ﬁnwmﬁ 1982 & affnr i s=r wufga w1
Hw-gf?ﬂﬁﬂﬁﬁﬂm?



Appeal Nos: V2/69, 263 to 267/RAN2010

:: ORDER-IN-APPEAL::

M/s. Sky Appliances Ltd., Village Varsamedi, Taluka: Anjar, District: Kutch
(hereinafter referred to as “Appellant”) has filed Appeal Nos. V2/69, 263-
267/RAJ/2010 against Re-Credit Orders as per details given below (hereinafter
referred to as “impugned orders”) passed by the Deputy Commissioner,
erstwhile Central Excise Division, Gandhidham (hereinafter referred to as
“refund sanctioning authority”) :

Sl. | Appeal Re-credit Period Recredit Re-credit
Mo. | Mos, Order No. claim amount | sanctioned
& Date (in Rs.) amount
{in Rs.)
1 2. 3. 4, 5. 6. )
- 1. | 69/2010 | 368-375/ 2008-09 & 32,14,046/- Nil
2009-10 April 2009 | 5,27,25,479/-
dated to
20.1.2010 October,
2009
2. | 264-266/ | 505 to 507/ | November | 1,07,56,672/- Nil
2010 2009-10 2009 to
dated January
17.3.2010 | 2010 = =l
3. | 263/2010 | 02/2010-11 | February 54,61,665/- Nil
dated 2010
05.4.2010 1
4, | 267/2010 | 17/2010-11 | 2010-11 Forfeited the facility of
dated recredit in terms of para
09.4.2010 2(c)(f) of notification No.
\ s 39/2001-CE dated 31.7.2001

— 1.1

Since issues involved in above mentioned appeals are common / inter-

linked, | take up all appeals together for decision vide this common order.

2 The facts of the case, in brief, are that the Appellant was engaged in the

manufacture of Colour Television, Receiver Set, DVD Player, Glass Shell, Cathode
Ray Tube etc. falling under Chapter Nos. 70 & 85 of the Central Excise Tariff Act,
1985 and was holding Central Excise Registration No. AAICS8688MXM001. The
Appellant was availing benefit of exemption under Notification No. 39/2001-CE

dated 31.07.2001, as amended (hereinafter referred to as ‘said notification’). As

per scheme of the said Notification, exemption was granted by way of refund of

Central Excise duty paid in cash through PLA as per prescribed rates and refund

——————
T P

O sem—

was subject to condition that the manufacturer has to first utilize all Cenvat
‘5i'_"_'.‘f:'n\credit available to them on the last day of month under consideration for

bayment of duty on goods cleared during such month and pay only the balance

ﬁmnunt in cash. The notification applied only to those units which were set up
on or after 31.7.2001 but not later than 31.12.2005. The said notification defined

Page 3 of 13




ARG PUE, VLU, LU0 W L0 TS T

the expression ‘set up’ to mean that the new unit commenced civil construction
work in its factory and any installation of plant and machinery on or after
31.7.2001 but not later than 31.12.2005 and that unit commenced commercial
production on or before 31.12.2005. Further, as per proviso to Para 1 of the said
Notification, in the case of a unit having an original value of investment in plant
and machinery installed in the factory below rupees twenty crore on the date of
commencement of commercial production in that unit, the exemption contained
in said notification shall apply only for the first clearances up to an aggregate
value not exceeding twice the value of such investment from the date of

commencement of commercial production, in each year.

2.1 As per certificate dated 7.7.2006 issued by the committee consisting of
Chief Commissioner of Central Excise, Ahmedabad and the Principal Secretary,
Department of Industries, Government of Gujarat, Gandhinagar to the Appellant
in terms of para 3(ii) and para 3(iv) of the said notification, the unit is a new
industrial unit set up with original value of investment in plant and machinery of
Rs. 39,10,26,524/-. The Appellant exercised the option of re-credit for the year
2009-10 vide letter dated 27.3.2009 in terms of para 2C(a) of the said

notification.

i 1 The refund sanctioning authority forfeited the facility of re-credit for the
year Zﬂﬁ‘?-‘lﬂ vide Re-credit Order No. 233/2009-10 dated ﬂ4.11.2m9 on the
grounds that,
(i) Audit of the records of the Appellant by the Departmental officers
revealed that the Appellant was manufacturing Colour Picture Tube (CPT),
which was captively used for manufacture of their finished goods i.e.
Colour TV (CTV) upto May, 2008, but after May, 2008, the CPT plant was
shut down and the Appellant was purchasing flat/slim CPT from market

and using the same in the manufacture of CTVs.

(ii)  The phrase used in the said notification ‘initial investment in plant
and machineries installed and commencement of commercial production
on or before 31.12.2005" indicated that exemption is available only if
goods are manufactured by using Plant and Machinery so installed upto
31.12.2005. The claimant submitted undertaking along with every re-
credit claims that the goods were manufactured using plant and
machinery installed upto the cutoff date, i.e., 31.12.2005. However, the
fact is that subsequently CPT plant was shut down resulting in decrease in

value of plant and machinery used for manufacture of finished goods

| J: Page 4 of 13



Appeal Nos: V2/89, 263 to 267/RAJI2010

below Rs. 20 Crore, for which there is restriction in the said notification
with reference to value of clearance each year.

(iii)  The claimant mis-declared that they had manufactured the goods
by using the plant and machinery installed upto 31.12.2005. The claimant
was availing the exemption on the goods procured from outside and
assembling the same in the factory premises, thus, the goods cannot be
considered manufactured by the claimant using the Plant and Machinery

installed upto 31.12.2005 for the purpose of availing the benefit of the
Notification.

3.1 Being aggrieved, the appellant preferred appeal before the then
Commissioner (Appeals),Central Excise, Rajkot who vide Order-in-Appeal No.
13/2010/COMMR(A)/RAJ dated 10.01.2010 remanded the matter to the refund
sanctioning authority with a direction to decide the case after issuance of show
cause notice and following the principles of natural justice.

4, The Appellant filed re-credit application for the period from April, 2009
to October, 2009 for re-credit of Central Excise Duty, Education Cess and
Secondary and Higher Education Cess paid from PLA as detailed in column No. 5
of Table above in terms of notification supra on clearance of finished goods
manufactured by them. The Appellant also filed annual re-credit claim for the
year 2008-09 for differential duty in terms of Para 2.2 of the said Notification.
The refund sanctioning authority vide the impugned order mentioned at 5r. No.
1 of Table above rejected the re-credit claims and ordered to pay / reverse
irregular re-credit amount along with interest in terms of Para 2C(e) of the said
notification on the ground as mentioned in Para 3 above and also on the ground
that the claimant had failed to submit the original value of investment in Plant
and Machinery of the Assembly Line installed before 31.12.2005, without which
the claims are unsubstantiated and eligible amount of re-credit cannot be
ascertained under para 2C(e) of the Notification.

4.1 The Appellant filed two re-credit applications for the period from
November 2009 to January 2010 and for the month of February, 2010,
respectively, for re-credit of Central Excise Duty, Education Cess and Secondary

. ‘end Higher Education Cess paid from PLA as detailed in column No. 5 of Table
| '?INE in terms of notification supra on clearance of finished goods manufactured

y them. The refund sanctioning authority rejected the re-credit applications
vide the impugned orders mentioned at Sr. No. 2 and 3 of Table above
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respectively on the same ground as mentioned in Para 3 above and also on the
ground that the claimant had failed to submit the original value of investment in
Plant and Machinery of the Assembly Line installed before 31.12.2005, without

which the claims are unsubstantiated and eligible amount of re-credit cannot be
ascertained under para 2C(e) of the Notification.

4.2  The Appellant vide letter dated 15.3.2010 exercised their option for
availing the facility of re-credit for the financial year 2010-11 in terms of Para
2C(a) of the said notification. The Dy. Commissioner, erstwhile Central Excise
Division, Gandhidham-Kutch vide impugned order mentioned at Sr. No. 4 of Table
above forfeited the facility of re-credit, inter alia, on the above said grounds
that the re-credit facility merits rejection on account of non-determination of
eligible amount of re-credit.

5. In pursuance of remand directions of the then Commissioner (Appeals)
vide Order-in-Appeal dated 10.1.2010 referred in Para 3.1 supra, the refund
sanctioning authority vide Order No. 283/2010-11 dated 23.03.2011 restored the
re-credit facility for the period from November, 2009 to March, 2010.

6. Being aggrieved, the Appellant preferred the present appeals against

impugned orders mentioned at Sr. No. 1 to 4 of Table above, inter-alia, on the

grounds that,
(i) The refund sanctioning authority has wrongly interpreted the
proviso to Para 1 of the said notification. The said proviso merely provides
that if the value of the installed plant & machinery is less than Rs.20 crore
then exemption will apply only for the first clearances up to an aggregate
value not exceeding twice the value of such investment from the date of
commencement of commercial production, in each year. The said proviso
only speaks of value of installed plant & machinery and not value of
machinery put to use for the manufacture of goods. The department
cannot supply words to the notification when the language of the
notification is clear and unambiguous. It is well settled legal position of
law that courts or authorities cannot read anything into a statutory
provision which is plain and unambiguous.

(ii)  The plant & machinery of CPT line are still installed in the factory
and at present can be used to manufacture the colour picture tubes and
submitted certificate issued by the Chartered Engineer certifying that the

plant is installed and is in working condition. Even bought out picture

I -
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Appeal Nos: V2/69, 263 to 267/RAN2010

tubes were assembled on the assembling line which the Department is
contemplating has been shut down. They had undertaken the process such
as deflection yoke, and other assemblies on the assembling line, which is
an integrated line and televisions are being manufactured and cleared on
payment of duty.

(ili)) There is nothing in the notification which even remotely suggests
that if the value of investment goes below Rs. 20 crore in subsequent
period then full exemption will not be admissible. Therefore, bringing any
condition to the notification which is not present in the notification is
illegal and the impugned order is liable to be set aside on this ground
itself.

(iv)  The notification uses the phrase ‘original value of investment’. The
word ‘original’ has been defined in Oxford Advanced Learners Dictionary
to mean existing at the beginning of a particular period i.e. to say when
the notification provides original value of investment on date of
commercial production it means investment existing at the date of
commencement of commercial production i.e. prior to 31.12.2005. Thus,
the value of investment prior to 31.12.2005 alone is relevant and what
happens to that investment subsequently is irrelevant. Keeping this
intention of notification in mind the Board has also clarified that
subsequent investment i.e. any investment in plant & machinery after
31.12.2005 is irrelevant and the products manufactured out of such
investment will not be eligible for exemption. However, this cannot be
relied upon to say that even for the investment made prior to 31.12.2005
manufacture of finished goods out of such investment is compulsory

because notification does not provide such condition.

(v)  That they have availed the benefit of the notification only after
complying with all the conditions of the notification including the
condition which requires them to obtain certificate from committee as to
the fact that the unit is a new industrial unit and certificate of original
value of investment. The Committee has granted certificate dated
7.7.2006 to the effect that the Original value of investment is Rs.

o\ 39,10,26,524/- and the sald certificate is still in force. Once, the

: | certificate on the strength of which they have availed benefit of

Notification is in force the impugned order of the refund sanctioning
authority that the value of investment is less than Rs.20 crore is bad in
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law and not sustainable.

(vi) ~ That the present case is not the one where they are not undertaking
any manufacturing activity. They are manufacturing Colour Televisions
and clearing on payment of duty though out of bought out glass tubes
which are further processed to manufacture television.

(vii) The finding of the refund sanctioning authority in the impugned
order that the notification speaks of initial investment is factually
incorrect inasmuch as the notification uses the word ‘Original investment’
which means the total value of investment in plant & machinery installed
prior to 31.12.2005. The notification does not use the phrase goods
manufactured out of plant & machinery whose original value of
investment is more than Rs.20 crore prior to 31.12.2005. The finding of
the refund sanctioning authority is thus erroneous and the impugned order
is liable to be set aside.

(viii) That the entire assembly line i.e. CPT line and Television line is an
integrated line installed before 31.12.2005 therefore question of
identifying the separate value for CPT line is not required and question of
claim being unsubstantiated does not arise. Further, the CPT line was not
shut down and was duly used as explained above. In any case, the same
CPT line is functioning fully as on date. Therefore, the reasoning of the
refund sanctioning authority to reject the re-credit claim is not
sustainable.

Lo The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court of
Gujarat in the case of VVF Ltd & others in similar matters before the Hon’ble
Supreme Court. The said appeals were retrieved from callbook in view of
the judgement dated 22.4.2020 passed by the Hon’ble Supreme Court and
have been taken up for disposal.

8. Hearing in the matter was scheduled in virtual mode on 08.06.2021,
30.6.2021, 14/15.7.2021 and 17/18.08.2021 and communicated to the Appellant
by Speed Post at the address mentioned in Appeal Memorandum. However, no
consent was received from the Appellant nor any request for adjournment was
received. |, therefore, take up the appeals for decision on merits on the basis of

available records and grounds raised in Appeal Memoranda.
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9. | have carefully gone through the facts of the case, impugned orders and
submissions made by the Appellants in appeal memoranda. The issue to be
decided in the present appeals is whether the impugned orders passed by the
refund sanctioning authority denying the benefit of Notification No. 39/2001-CE
dated 31.7.2001, as amended, to the appellant on grounds that all of the Plant
and Machinery installed in the factory at the time commencement of commercial

production is not used for manufacture of finished goods is legally sustainable or
not?

10.  On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. | find that the
Appellant had opted for availing the facility of re-credit, in terms of para 2C(a)
of the said notification. The appellant had filed re-credit applications for the
period from 2008-09 to 2010-11 as mentioned in Table of Para 1 above for re-
credit of Central Excise Duty paid from PLA on clearance of finished goods
manufactured by them. The refund sanctioning authority, rejected the re-credit
applications / forfeited re-credit facility on the grounds that benefit of said
notification is available only if goods are manufactured by using Plant and
Machinery installed upto 31.12.2005 but the Color Picture Tube (CPT) plant was
shut down and the Appellant was purchasing flat/slim CPT from market and using
the same in the manufacture of Colour TVs. The shut down of CPT plant resulted
in decrease in value of plant and machinery below Rs. 20 Crore, for which there
is restriction in the said notification with reference to value of clearance each
year. Since, the Appellant failed to submit the original value of investment in
Plant and Machinery of the Assembly Line installed before 31.12.2005, eligible

amount of re-credit cannot be ascertained under para 2C(e) of the Notification.

10.1 The Appellant has contended that the refund sanctioning authority has
wrongly interpreted the proviso to Para 1 of the said notification. The said
proviso merely provides that if the value of the installed plant & machinery is
less than Rs. 20 crore then exemption will apply only for the first clearances up

i . to an aggregate value not exceeding twice the value of such investment from the
‘1 date of commencement of commercial production, in each year. The said proviso
] only speaks of value of installed plant & machinery and not value of machinery
,/ put to use for the manufacture of goods. There is nothing in the notification
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which even remotely suggests that if the value of investment goes below Rs. 20
crore in subsequent period then full exemption will not be admissible. It is well
settled legal position of law that courts or authorities cannot read anything into
a statutory provision which is plain and unambiguous. The Appellant further
contended that the plant & machinery of CPT line are still installed in the factory
and at present can be used to manufacture the colour picture tubes and
submitted certificate issued by the Chartered Engineer certifying that the plant
is installed and is in working condition.

11. | find it is pertinent to examine the proviso to Para 1 of said notification
involved in the present case, which is reproduced as under:

“Provided that in the case of a unit having an original value of investment in
plant and machinery installed in the factory below rupees twenty crore on the
date of commencement of commercial production in that unit, the exemption
contained herein shall apply only for the first clearances up to an aggregate
value not exceeding twice the value of such investment from the date of
commencement of commercial production, in each year.”

11.1 | find that the said notification granted exemption to the specified goods
by way of refund of Central Excise duty and Additional Excise duty payable on
value addition undertaken in the manufacture of goods. By virtue of above
proviso, it was provided that if original value of investment in plant and
machinery installed in the factory was below Rs. 20 Crore on the date of
commencement of commercial production in that unit, then the exemption
contained in the said notification shall apply only for the first clearances up to
an aggregate value not exceeding twice the value of such investment from the
date of commencement of commercial production, in each year. Thus, the above
provisions took into consideration original value of investment in plant and
machinery at the time of commencement of commercial production for

determining quantum of exemption by a unit every year.

12.  In backdrop of above legal provisions and on examining the facts of the
case, | find that original value of investment in plant and machinery of the
Anpellant was Rs. 39.10.26.524/- at the time of commencement of commercial
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that the Appellant was manufacturing Colour Picture Tube, which was captively
used for manufacture of their finished goods i.e. Colour TV upto May, 2008, but
after May, 2008, the Appellant admittedly used bought out flat/slim CPT for
manufacture of Colour TV. However, | find from the provisions of said
Notification that there is no bar in the said notification for use of bought out
inputs in the manufacture of final product, so long as declared ﬁnishe-d goods
are manufactured in the unit. Similarly, there is no provision in the said
notification that required the manufacture to use entire plant and machineries
installed at the time of commencement of commercial production in order to
become eligible for exemption under said notification. If some of the plant and
machinery for manufacture of intermediate goods is not used and such goods are
bought out from the market, as has been the case here, then in that case benefit
of said notification cannot be denied. The Appellant cannot be forced to put into
use all of the plant and machinery as the provisions of notification provided for
the extent of benefits based on value of investment in plant and machinery. The
benefit of said notification cannot be denied as long as the Appellant is
manufacturing the declared finished goods in compliance of the terms and
conditions of the said notification. The refund sanctioning authority, thl!E, erred
in interpreting the provisions contained in proviso to Para 1 of the said
notification and wrongly came to conclusion that exemption is available only if
goods are manufactured by using Plant and Machinery installed upto 31.12.2005.

13. | further find that quantum of refund under said notification is determined
on the basis of rate of value addition prescribed vide Notification No. 16/2008-
CE dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008. Further,
the proviso to Para 1 of said notification comes into play only at the time of
commencement of commercial production to determine whether an assessee
would be eligible for exemption of the said notification without any limit or
would be eligible only for the first clearances up to an aggregate value not
exceeding twice the value of such investment, every year. However, it is not
correct to consider non utilization of certain Plant and Machinery for
manufacture of intermediate goods as decrease in value of Plant and Machinery
and apply the provisions contained in proviso to Para 1 of said notification, while
deciding re-credit claims. Such an interpretation is not supported by the

pr:}wsmns contained in the said notification.

1\4 It is also pertinent to mention here that the refund sanctioning authority,
4 .i de novo proceedings, has restored the re-credit facility of the Appellant for
/ the period from November, 2009 to March, 2010 vide Re-credit Order No.
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283/2010-11 dated 23.3.2011 on the basis of physical verification carried out by
the jurisdictional Range Superintendent as well as Chartered Engineer’s
Certificate dated 8.2.2010. The relevant portion of the order is reproduced as
under:
*(1)  The JRS has visited the factory premises on 15.07.10 and found that
entire plant including manufacturing the colour tubes for C.T.V. along with
the assembly line machinery for manufacturing the colour T.V. as well as
L.C.D. Television is in working condition and manufacturing process was
going on. This fact has also been reiterated and substantiated by the
Chartered Engineer certificate issued on 08.02.10 in which it is certified that
the appellant is an original equipment manufacturer of colour television sets
along with major and vital sub-assemblies Colour Picture Tubes, ete. They
further endorsed that Test Equipment of CPT manufacturing plant had some
technical problems which have already been rectified. However, during the
visit and personal inspection it was observed and confirmed that the said
Test Equipment is in perfectly working condition to streamline the
;nanufacturi_ng process of CPT. The sub-assemblies of CPT were in work in

process.”

15.  In view of above, it is observed that the refund sanctioning authority has
restored the re-credit facility to the appellant for period covered by appeal at
Serial No. 2 and 3 above. However, it is not forthcoming from records whether
the refund sanctioning authority has processed the pending re-credit applications
involved in the present case, in terms of para 2C(e) of the said notification. |,
therefore, find it fit to remand these appeals to the refund sanctioning authority
with a direction to verify the records and process the pending re-credit
applications involved in the present appeals as per law and in terms of provisions
contained in Notification No. 39/2001-CE dated 31.7.2001, as amended and by
adhering to the principles of natural justice.

16. | set aside the impugned orders and allow the appeals by way of remand.

17.  srfterrat grer 2ot £ 78 srfter & Frozrr sode i & G amar 21
17.  The appeals filed by the appellant are disposed of in above terms.

M
/D{ ad HILESH k@ﬁAR}
5

Commissioner (Appeals)
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To,

M/s Sky Appliances Ltd.,
Survey No. 46/1,2,3,
Village : Varsamedi,
Taluka : Anjar,

District : Kutch.

gfafaf .-

1) W& A, 5 U HAT FT U Fe0d IO0E 46, AT 8F, AFHEIEE A
ATAFTE 2

2) ATYT, T UA HAT FT UF FeArd IoAE 9FF, AT Argeerad, ey i
AFYTF FTHATAT B

3) HEE® A1gw, 96 U9 HAT FT UH FF INE YEEH, HAAT-HATS
AqUEH , ATHTUTH FT AEETF FAATE &)

4)  TE HTEA|
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