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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot. 

Tr 	,3r9T aiTIV 	311,irti/ 	fl510.4ch 3997, Wrzr \icLIN Rk-ch/ #-41-TV,Th-S 1),c4 	 / A14-11+1 	 / 7TiA11114-1 .TITT 

Ai 	71 	. 119.  8TrkRT# TTPA-9-: / 	 • 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, Rajkot / Jamnagar / Gandhidham : 

31 ,  ,14,1 /Sin 	1141 r9W111-  ITA ITU /Name 136 Address of the Appellant/Respondent :- 

M/s. Sky Appliances Ltd., Survey No. 46/1, 2, 3, Village: Varsamedi„ Tal.: Anjar, Dist. Kutch., 

aTT-PT() iflt4lFciufft 4 utrisT sr-r5)--1-Tfi-  / writ+-Tur*R4-e,T arrfrff 11J-1 TT ct)cl 1 I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the. appropriate authority in the following 
way. 

..11411T7T 	 91-1, 	+)611,--m. 3P-41-41-4 .-1N4l1 	f1Ic1ait 	 9,TW 31-1t14-74-31-  ,1944 	q-R-r 35B *31-atra- 
(A)

rfi  3i-Mfd-747, 1994 ft ti-Fr 86 tatalta-  R4.,PDri ,TH17; *1-  Tsrr7-4-,A1-  1/ 

Appeal to Customs, Excise &Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) q+ .-4)q'il 4p" -ill,' 4.  TrTzif4.17 TP-ff ,.-11,-1 414-i 	i prb, 47-ft.  \icq I q 	.1 RFT TTA 4-47+7 al 	4144 741-114TN-F,71-  ft} q*r-4-  417-,, .i-e .-iict) 7i-  2, 

,3117°*° r 	11,9f r<41, zf*'1-  .iirn 7rftr.T, 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) .3 ,-irt,  T-i1)-4q 1(a) if  driii,,, 77 3111,11 t 31 ,,i icii 4q-  Tr* arit4 tn1-li PFT,f1-'4' ,3c41q 9 ,1-3T PA ..u-t, 	3itnAt4 771.4T107771.  (1*076)0' 

TTRI-Tri-1-4144 '1)PA-4„1t-azi 79., Tg,f1-01.1-T-43TTITqf 314-1,4111 - 	i:,(,  R 	" ft Al 	-ii 9-it.r.r, 1/ 

To the West regional bench of Custorns, Excise 8E, Service Tax Appellate '1'ribunal (CESTAT) at, 2..1  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

3741-t-zr .-,71-Frrf4,FTur *9-1:Ri-  arft-R.  wRsa-  <1., 	*M-rr,--41-zr .ic-14K Rjrcl, (arrft9P 	Li +I 1 ci 41, 2001, * P-mi-  6 	at-A-if fktrifta-  14.u, Tr)- 

W,1,-1 EA-3 .ef 97: 7-W if 7,1 14m .uru 9Tft,Cr, I .-i4 if TIT if T;i-  17 i;0-  * Tim-, vi6. i 	,ic'ilq 9k-eb *I-  IfF' r ,&41.1 ti-  4-T71- 3117 -14111I 

INT Trcl7T, T71TT, 5 ryi lig 7TT Tit' T#, 5 -11(1-  to-f ti, 711-  50 c11,1 .-iii, ff-47 3P-F-4- 1-  50 1i(1 .0-iu, 	if 364-47t 'a)-  TRRT: 1,000/- i?'i -) , 5,000/- 

1 34 31"-T-IT 10,000/- q:0-4 ;II TT P-tiffl7r 7.Fr RFT Qr ';i-M-  •!-i,-114 T- 1 fl-tiiik-a-  RFT Wr ITIT-dT9', 7teuir 3111417 7zrrru----Tur A-  911+d I t 

*18I)-41,  4)+,'.1,! *1-1cT A-  Riff .41- R14D-I4-, 417-  k 41, qm Ain 	i(ginnt 4 114-e., gRI Rq I ,311-11 •WritIT I 	51a.  5 I 9-d TT TTUT9-, 

.7,7 Pi 	INI # .6-1-i i 9-11tr, A5i #.07P19.  a1,1-1-1144 74-17-ftw-m *c1- 911,01ftg-a-  t.  I P1-71-9.  311.1.  (T .  311.47 	' 

	

.1 	-1,4 kr, 3Tr-d---9---:irl-  * TiT0-1.  500/- 7TTT, 

'. 	 TT P,..11Prt 9.17-'47 q1,11-  .4),..rt I Fil.ii I/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accom_panied against one Which at least should be 
accompanied by a lee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount of 
dutydemand/interest/penalty/refund is uj.)to 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar ot branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 

31414) 	 i=71Trit+7.111' t Tri--ta 3r1r9-, fdri arftftzrq,1994 *:i• urrr 86(1) * 3i-d11rd- *41-4)-47 Riiii,ofl, 1994, 	Ikii 9(1) 	(WI 

t*-Tift9.14111 S.T.-5 # 9'7 si-W-  4 A-  q'T Tr*-Ift 7-74 sifl ,  TIP-I Dii 3ITRT 47 Pd" 	3711-9-  ft-  414 t-, 7:TA.,,41-a ITN 4 4.-i-14,4 Tt (.i.-14 4 

17 9-f4 7.1:1-ift-d-  )--41- -1-1i.,,) 31)-7,-  -4,14 47-44 TIT TT :In *WITzT, •1 ii111-)( Q.  Iffir ,TT-q" Qtliffr 41-7. ciiIll TM .V11-1I,T1117, 5 ,-I I,1 

'Tr ..-1.1 	 9111%5 -11,si ";Trrrr. "IT 50 *R177 TTTTr in 3P-TaT 50 milo 'iv*T- 	arfi)-w t.  it 	r9r: .1 ,000/-  ,yid , 5,000/-  t.'-i) ?P-17r 10,000/,- 
,04 -) TT 'RY,11Tha' WITT RFT Q 'An -i,-14A "T).'l i-i11-2.ci 9,17-4,  7 WI' 	curt, Tr4f--  di417-11-7 • ,i vi 114EFT,7r -.fr urp:sn-  ., -,,:,,,4.i. •,1.1...-.....,,. 	7i-L 
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t Ti--4R--a- 30141,4 74-1-4T-M 	i------47i Wt 911t0 I RP•17 'A" I P-179-  31119T (7t 3 sitiT) T1 	I), aT1-4q9---77 	TITD-T 500/- 7,"4-r:i-, TI.  ffEllita' 277+ ssi ii i 

cf.,-ii a-1•Iii I/ 

he appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
,: 	

- 
c.  ---. -, .;...vv- quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 

	

-.."-- 	",.."Achompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
'• c.cda,m_panied by a fees of Rs. 1000/- where the amount of service tax & interest demanded "8-T, penalty levied of 

..,5, Lakhs or less, Rs.5000/- where the amount of service tax 86 interest demanded &, penalty levied is more 
•

  

'p 1'  

lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax 8r, interest 

......, 	

Asistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
deMahded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 

situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

,. 

,

1 

........ 

(iii) (iii) 

(B) 



TI3tRftzrit,1994 4t urn-  86 At uTt-arra (2) 74 (2A) * ii4i 	1Trzft 4li, A.11. 1qiicii,41, 1994, * P411-1 9(2) TrA 

9(2A) * c15,ci Rti1it-d14.41 S.T.-7 47r AT *1-4,1ii 	N3i14) TIN 39W, *-417 	RFT 31-471. 3111SW (31*n *-41zr 30.11q RFT .F‘PT 
qiftir 311t 4tsiffe tiou 	(r r Tr,T "TR :mad i141 -10kt) 3117 3iTSW UZT ti5,144ch 3TRIW arvi7T ‘3,1 I 	VP, *417 ic,114 RFT/ 

3111141-47-7T4TRT-(14 T).  allt<7.44 	TT iWRT 	3TaRT *zr 'AP lit liTzt it-HV cr. 	04fil / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) 86 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

7T RFT, 4.4414.1 dcti RFW TT-444m.  31.41ft •IIRet)011 t-de-) 	iI 	 r 	qiFT Baff*I7 1944 *=1. iii 
357E* stem', 	ati41:474, 1994 Q-  trru 83 * at-difu4-4-R-47*r 9-rzl*r Trt t, .PT aftqr *7ff dp11,414 	iq 4 
33-09-  ctKa 	I 	Iffal 	I '+-T Trim' * 10 srftRra (10%), AA' Riir 74 1769-r fActiRd t, Trr 	q4*-471, viiru Ida 	t, 
TraT9- Pv-ii 	A-Ra 1-fr tau* ateru wrr 	.41413t049-  tzr Tr% Tit coils t‘iv 34.4w 70 

*-417 3-M7 Rff 4-4TTr.* 4747 "ITN-  RA; zro-, RFT" 4 qt4 R1114 
(i) turr 	ft*.  ataira 7+-rr 

(ii) 49-ka-  wrrr 	*zit .1c1c1 
d•qTrr P41*144416 ataird-  kzr T*Tr 

- 7R1q Trj. 	-4:f am* wrq-Err9- 1-44144 (it* 2) stRA- t 2014 *311-t°4 *14 	31114r7 WrrefTrft *i1 ithr dl 	< 
TAFF 317:f DA 31419.  mil, at 	11/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 

i4

i) 	amount determined under Section 11 D; 

) amount of erroneous Cenvat Credit taken; 
in)  amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions.  of this Section shall not apply to the stay application .and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

%IR-a* 
Revision application to Government of India: 
Tfr arrbr 	L141,111TTW+1" RfIci iiii A-, Fl 0-1 I R rsr;T 3ftr7-71,1,1994 41" UM.  35EE * wricril* * a 	+low 4-1Ri , 
NM.  *Whit, 7fraTur arr=4-4-q 	 fkwur, 	 414 q---47, 	Trri, 	R4-110001, *sr rt.41 
T;_1 / 

A revision application lies to the Under Secretary,. to the Government of India, Revision Application Unit, 
Ministry of Finance Department of Revenue, fith Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T under Section 35EE of the CEA 1944 in respect of the followmg case, governed by first proviso to sub- 
section 	of Section-35B ibid: 

Trm 	'it 	* tui•ic; 	Aqi 	41  w141 wrut-A .4i-erTilz- ttiomi *1(irorri%-fft arMT 1.1 MS I 	Zir 1:47 
.7w irerzzx 	7

14
7.ilt411-1.1*411, 41. 14.41 *4177 . ilT ITWRITtlt Tiff *litw-htui * 	chi testi; TIT 14.4fi 

1-#17 Tig.  4 Riff* 	* 	41/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in e warehouse 

	

(ii) 	'gRa** 	1441 TT.  zrr 	Rtlid 	tITIff* qR1.1 	ul 4 	Trr9.  qt.  zit *-41zr 	Rff*Te (Ne.) *TmTit 
Rr ITR-d* GI 	R+11Trg zrr 4q-  ftzri.u*I--zrzit 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

	

(iii) 	zift .3oug 	lairTr9.1dit; 	 *-11.11 	*Ts 1179" Rzit71-4,44I ITV tl / 
In case of goods exported outside India export to Nepal or Bhutan, without 'payment of duty. 

	

(iv) 	 .30-1Nri 	 *MIT, q). 	Wte 	 v4I-dR74vr-411r91. *15c1 TM--zi Q.  tit 	Arkq' 
(svilvi) *WiT1-49- 	(7* 2),1998 471' EMT 109 *T.(1.R41,71 	rciiths 311T7T414iitii1N tr< zfr 41" 	ff7rr. 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, -1998. 

x-P 444.9. 	I ppr 	iqi EA-8 it, t' 	*417 ,s cm igri R.117 (4,11.9.)Pqiii.141,2001, qqii 9 * 	@FARE A., .7.;:r 
31TkRT* ititcP7* 3 IT 7* 	*1-  i irn Wre.71 .34410 3T1*-47*RTRTTff aiTtRi aith.  3Tir 	wfdlit iwi tr 	041 -I 	!RI; Iwrrtr 

 	çIq3fffTTt, 1944 	%TM 35-EE owl 	R,ff *1-  31771**111I7 UIT tr< TR-6 *21-  qff 	RI: 	141- 

7Tf471 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months flum the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the 010 and Order-In-ApgeaI. It should also be 

an accompied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescn ed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

	

(vi) 	79-ftgur aTr-4-<-4-  wit 	tRsii. 	Rff,t aruzuft t .1141 	 
vie 	Twq-  7.w 9-ntr (c,  4 zrr ssti TT!' 	200/- TTrmnAt WM, 311-r 71.N.  'A 	.crW 91W tc,11 .41 Tqfra 7.t w7if 
1000 -/ yr-dr9.  14.4 	wrm 
The revisiop application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and-Rs. 1000/- where the amount involved is more than Rupees One Lac. 

•  
(D) zA r arrkqr-4 	airk-RZ 	au-

3
=v.  3ORT* fATT RFT,  	tf*f4.4ii 	q-litkl  TIT Tezi*tk 

4ff*:Yqloi tit- VP:MA-4k 'N 	 771111-TKW 	3N19.  *WI 	 31ATff I iiiilI / In case, 
if the order covers various Umbers of order- in Original, fee for each 0.I.0. should be paid in the aforesaid 
m&-iner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for 
each. 

(E) zrtTrfiAt-47 i-41 I q I kl 	Rff 4141=447, 1975, * 31.101-1 * arlfirTit Arrw—Ar 	4-44-1 arrt-RT 	srl'a tr{ fkert7 6.50 wiTir 
41,14 R,ff fti*-eMTT 

One copy of application or 0. . . as the case may be, and the order of the adjudicating_ authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc-hedule-I in terms of the Court Fee Act1975, as amended. 

(F) 4ii qff, *-41-7 	R1Wtir 	q NI( di 	41414.1 ry 	ti rinTTUT (Wilt f4f4) P41-11441, 1982 4 alio TO* 3Fqf IfTI 1-111-1,11 

tii4P0 cpc; 	4--( %ft EAT9.  air.+14-a 141411 	 / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 31-EiWilt fiRet)ILIrftr i1rWA- 	Ttet-d- 	 RRIa.  at( -1411111 5Intrf91.  * 14n:, ar4ttitff itgrett 1.1,915,e. 

www.cbec.gov.in  tter ICI dt 
For the elaborate detailed and latest provisions relating to filing of appeal to the high& appellate authority, the 

••••••, • 	• -NI 	appellant may refer to the Departmental website wwvv.c-bec.gov.m. 

(i) 

(C) 

(i) 

(v) 



Appeal Nos: V2/69, 263 to 267/RAJ/2010 

:: ORDER-IN-APPEAL::  

M/s. Sky Appliances Ltd., Village Varsamedi, Taluka: Anjar, District: Kutch 

(hereinafter referred to as "Appellant") has filed Appeal Nos. V2/69, 263-

267/RAJ/2010 against Re-Credit Orders as per details given below (hereinafter 

referred to as "impugned orders") passed by the Deputy Commissioner, 

erstwhile Central Excise Division, Gandhidham (hereinafter referred to as 

"refund sanctioning authority") : 

Sl. 
No. 

Appeal 
Nos. 

Re-credit 
Order No. 
a Date 

Period Recredit 

claim amount 
(in Rs.) 

Re-credit 

sanctioned 
amount 
(in Rs.) 

1 2. 3. 4. 5.  6.  

1.  69/2010 368-375/ 2008-09 Et 32,14,046/- Nil 

2009-10 April 2009 5,27,25,479/- 

dated to 
20.1.2010 October, 

2009 

2.  264-266/ 505 to 507/ November 1,07,56,672/- Nil 

2010 2009-10 2009 	to 

dated January 

17.3.2010 2010 

3.  263/2010 02/2010-11 February 54,61,665/- Nil 

dated 2010 

05.4.2010 

4.  267/2010 17/2010-11 2010-11 Forfeited the facility of 

dated recredit in terms of para 

09.4.2010 2(c)(f) of notification No. 

39/2001-CE dated 31.7.2001 

1.1 	Since issues involved in above mentioned appeals are common / inter-

linked, I take up all appeals together for decision vide this common order. 

W7; 	 7..›.• 

credit available to them on the last day of month under consideration for 

'payment of duty on goods cleared during such month and pay only the balance 

ount in cash. The notification applied only to those units which were set up 

on or after 31.7.2001 but not later than 31.12.2005. The said notification defined 

4t0442% 
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2. 	The facts of the case, in brief, are that the Appellant was engaged in the 

manufacture of Colour Television, Receiver Set, DVD Player, Glass Shell, Cathode 

Ray Tube etc. falling under Chapter Nos. 70 a 85 of the Central Excise Tariff Act, 

1985 and was holding Central Excise Registration No. AAICS8688MXM001. The 

Appellant was availing benefit of exemption under Notification No. 39/2001-CE 

dated 31.07.2001, as amended (hereinafter referred to as 'said notification'). As 

per scheme of the said Notification, exemption was granted by way of refund of 

Central Excise duty paid in cash through PLA as per prescribed rates and refund 

was subject to condition that the manufacturer has to first utilize all Cenvat 



J1ppeell JIOb.VZ/DV, LO., to C.K.Mr%rW/Lll lu 

the expression 'set up' to mean that the new unit commenced civil construction 

work in its factory and any installation of plant and machinery on or after 

31.7.2001 but not later than 31.12.2005 and that unit commenced commercial 

production on or before 31.12.2005. Further, as per proviso to Para 1 of the said 

Notification, in the case of a unit having an original value of investment in plant 

and machinery installed in the factory below rupees twenty crore on the date of 

commencement of commercial production in that unit, the exemption contained 

in said notification shall apply only for the first clearances up to an aggregate 

value not exceeding twice the value of such investment from the date of 

commencement of commercial production, in each year. 

2.1 	As per certificate dated 7.7.2006 issued by the committee consisting of 

Chief Commissioner of Central Excise, Ahmedabad and the Principal Secretary, 

Department of Industries, Government of Gujarat, Gandhinagar to the Appellant 

in terms of para 3(ii) and para 3(iv) of the said notification, the unit is a new 

industrial unit set up with original value of investment in plant and machinery of 

Rs. 39,10,26,524/-. The Appellant exercised the option of re-credit for the year 

2009-10 vide letter dated 27.3.2009 in terms of para 2C(a) of the said 

notification. 

3. 	The refund sanctioning authority forfeited the facility of re-credit for the 

year 2009-10 vide Re-credit Order No. 233/2009-10 dated 04.11.2009 on the 

grounds that, 

(i) Audit of the records of the Appellant by the Departmental officers 

revealed that the Appellant was manufacturing Colour Picture Tube (CPT), 

which was captively used for manufacture of their finished goods i.e. 

Colour TV (CTV) upto May, 2008, but after May, 2008, the CPT plant was 

shut down and the Appellant was purchasing flat/slim CPT from market 

and using the same in the manufacture of CTVs. 

(ii) The phrase used in the said notification 'initial investment in plant 

and machineries installed and commencement of commercial production 

on or before 31.12.2005' indicated that exemption is available only if 

goods are manufactured by using Plant and Machinery so installed upto 

31.12.2005. The claimant submitted undertaking along with every re-

credit claims that the goods were manufactured using plant and 

machinery installed upto the cutoff date, i.e., 31.12.2005. However, the 

fact is that subsequently CPT plant was shut down resulting in decrease in 

value of plant and machinery used for manufacture of finished goods 
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Appeal Nos: V2/69, 263 to 267/RAJ/2010 

below Rs. 20 Crore, for which there is restriction in the said notification 

with reference to value of clearance each year. 

(iii) The claimant mis-declared that they had manufactured the goods 

by using the plant and machinery installed upto 31.12.2005. The claimant 

was availing the exemption on the goods procured from outside and 

assembling the same in the factory premises, thus, the goods cannot be 

considered manufactured by the claimant using the Plant and Machinery 

installed upto 31.12.2005 for the purpose of availing the benefit of the 

Notification. 

3.1 	Being aggrieved, the appellant preferred appeal before the then 

Commissioner (Appeals),Central Excise, Rajkot who vide Order-in-Appeal No. 

13 /2010/COMMR(A)/RAJ dated 10.01.2010 remanded the matter to the refund 

sanctioning authority with a direction to decide the case after issuance of show 

cause notice and following the principles of natural justice. 

4. 	The Appellant filed re-credit application for the period from April, 2009 

to October, 2009 for re-credit of Central Excise Duty, Education Cess and 

Secondary and Higher Education Cess paid from PLA as detailed in column No. 5 

of Table above in terms of notification supra on clearance of finished goods 

manufactured by them. The Appellant also filed annual re-credit claim for the 

year 2008-09 for differential duty in terms of Para 2.2 of the said Notification. 

The refund sanctioning authority vide the impugned order mentioned at Sr. No. 

1 of Table above rejected the re-credit claims and ordered to pay / reverse 

irregular re-credit amount along with interest in terms of Para 2C(e) of the said 

notification on the ground as mentioned in Para 3 above and also on the ground 

that the claimant had failed to submit the original value of investment in Plant 

and Machinery of the Assembly Line installed before 31.12.2005, withOut which 

the claims are unsubstantiated and eligible amount of re-credit cannot be 

ascertained under para 2C(e) of the Notification. 

4.1 	The Appellant filed two re-credit applications for the period from 

November 2009 to January 2010 and for the month of February, 2010, 

respectively, for re-credit of Central Excise Duty, Education Cess and Secondary 

nd Higher Education Cess paid from PLA as detailed in column No. 5 of Table 

above in terms of notification supra on clearance of finished goods manufactured 

them. The refund sanctioning authority rejected the re-credit applications 

vide the impugned orders mentioned at Sr. No. 2 and 3 of Table above 
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respectively on the same ground as mentioned in Para 3 above and also on the 

ground that the claimant had failed to submit the original value of investment in 

Plant and Machinery of the Assembly Line installed before 31.12.2005, without 

which the claims are unsubstantiated and eligible amount of re-credit cannot be 

ascertained under para 2C(e) of the Notification. 

4.2 	The Appellant vide letter dated 15.3.2010 exercised their option for 

availing the facility of re-credit for the financial year 2010-11 in terms of Para 

2C(a) of the said notification. The Dy. Commissioner, erstwhile Central Excise 

Division, Gandhidham-Kutch vide impugned order mentioned at Sr. No. 4 of Table 

above forfeited the facility of re-credit, inter alia, on the above said grounds 

that the re-credit facility merits rejection on account of non-determination of 

eligible amount of re-credit. 

5. In pursuance of remand directions of the then Commissioner (Appeals) 

vide Order-in-Appeal dated 10.1.2010 referred in Para 3.1 supra, the refund 

sanctioning authority vide Order No. 283/2010-11 dated 23.03.2011 restored the 

re-credit facility for the period from November, 2009 to March, 2010. 

6. Being aggrieved, the Appellant preferred the present appeals against 

impugned orders mentioned at Sr. No. 1 to 4 of Table above, inter-alia, on the 

grounds that, 

(i) The refund sanctioning authority has wrongly interpreted the 

proviso to Para 1 of the said notification. The said proviso merely provides 

that if the value of the installed plant a machinery is less than Rs.20 crore 

then exemption will apply only for the first clearances up to an aggregate 

value not exceeding twice the value of such investment from the date of 

commencement of commercial production, in each year. The said proviso 

only speaks of value of installed plant a machinery and not value of 

machinery put to use for the manufacture of goods. The department 

cannot supply words to the notification when the language of the 

notification is clear and unambiguous. It is well settled legal position of 

law that courts or authorities cannot read anything into a statutory 

'provision which is plain and unambiguous. 

(ii) The plant a machinery of CPT line are still installed in the factory 

and at present can be used to manufacture the colour picture tubes and 

submitted certificate issued by the Chartered Engineer certifying that the 

plant is installed and is in working condition. Even bought out picture 
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tubes were assembled on the assembling line which the Department is 

contemplating has been shut down. They had undertaken the process such 

as deflection yoke, and other assemblies on the assembling line, which is 

an integrated line and televisions are being manufactured and cleared on 

payment of duty. 

(iii) There is nothing in the notification which even remotely suggests 

that if the value of investment goes below Rs. 20 crore in subsequent 

period then full exemption will not be admissible. Therefore, bringing any 

condition to the notification which is not present in the notification is 

illegal and the impugned order is liable to be set aside on this ground 

itself. 

(iv) The notification uses the phrase 'original value of investment'. The 

word 'original' has been defined in Oxford Advanced Learners Dictionary 

to mean existing at the beginning of a particular period i.e. to say when 

the notification provides original value of investment on 'date of 

commercial production it means investment existing at the date of 

commencement of commercial production i.e. prior to 31.12.2005. Thus, 

the value of investment prior to 31.12.2005 alone is relevant and what 

happens to that investment subsequently is irrelevant. Keeping this 

intention of notification in mind the Board has also clarified that 

subsequent investment i.e. any investment in plant Et machinery after 

31.12.2005 is irrelevant and the products manufactured out of such 

investment will not be eligible for exemption. However, this cannot be 

relied upon to say that even for the investment made prior to 31.12.2005 

manufacture of finished goods out of such investment is compulsory 

because notification does not provide such condition. 

(v) That they have availed the benefit of the notification only after 

complying with all the conditions of the notification including the 

condition which requires them to obtain certificate from committee as to 

the fact that the unit is a new industrial unit and certificate of original 

value of investment. The Committee has granted certificate dated 

7.7.2006 to the effect that the Original value of investment is Rs. 

39,10,26,524/- and the said certificate is still in force. Once, the 

certificate on the strength of which they have availed benefit of 

Notification is in force the impugned order of the refund sanctioning 

authority that the value of investment is less than Rs.20 crore is bad in 
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law and not sustainable. 

(vi) That the present case is not the one where they are not undertaking 

any manufacturing activity. They are manufacturing Colour Televisions 

and clearing on payment of duty though out of bought out glass tubes 

which are further processed to manufacture television. 

(vii) The finding of the refund sanctioning authority in the impugned 

order that the notification speaks of initial investment is factually 

incorrect inasmuch as the notification uses the word 'Original investment' 

which means the total value of investment in plant Et machinery installed 

prior to 31.12.2005. The notification does not use the phrase goods 

manufactured out of plant Et machinery whose original value of 

investment is more than Rs.20 crore prior to 31.12.2005. The finding of 

the refund sanctioning authority is thus erroneous and the impugned order 

is liable to be set aside. 

(viii) That the entire assembly line i.e. CPT line and Television line is an 

integrated line installed before 31.12.2005 therefore question of 

identifying the separate value for CPT line is not required and question of 

claim being unsubstantiated does not arise. Further, the CPT line was not 

shut down and was duly used as explained above. In any case, the same 

CPT line is functioning fully as on date. Therefore, the reasoning of the 

refund sanctioning authority to reject the re-credit claim is not 

sustainable. 

7. The Appeals were transferred to callbook in view of pendency of 

appeals filed by the Department against the orders of Hon' ble High Court of 

Gujarat in the case of VVF Ltd a others in similar matters before the Hon' ble 

Supreme Court. The said appeals were retrieved from callbook in view of 

the judgement dated 22.4.2020 passed by the Hon' ble Supreme Court and 

have been taken up for disposal. 

8. Hearing in the matter was scheduled in virtual mode on 08.06.2021, 

30.6.2021, 14/15.7.2021 and 17/18.08.2021 and communicated to the Appellant 

by Speed Post at the address mentioned in Appeal Memorandum. However, no 

consent was received from the Appellant nor any request for adjournment was 

received. I, therefore, take up the appeals for decision on merits on the basis of 

available records and grounds raised in Appeal Memoranda. 
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9. I have carefully gone through the facts of the case, impugned orders and 

submissions made by the Appellants in appeal memoranda. The issue to be 

decided in the present appeals is whether the impugned orders passed by the 

refund sanctioning authority denying the benefit of Notification No. 39/2001-CE 

dated 31.7.2001, as amended, to the appellant on grounds that all of the Plant 

and Machinery installed in the factory at the time commencement of commercial 

production is not used for manufacture of finished goods is legally sustainable or 

not? 

10. On perusal of the records, I find that the Appellant was availing the 

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001, 

as amended. As per scheme of the said Notification, exemption was granted by 

way of refund of Central Excise duty paid in cash through PLA as per rates 

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification 

No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. I find that the 

Appellant had opted for availing the facility of re-credit, in terms of para 2C(a) 

of the said notification. The appellant had filed re-credit applications for the 

period from 2008-09 to 2010-11 as mentioned in Table of Para 1 above for re-

credit of Central Excise Duty paid from PLA on clearance of finished goods 

manufactured by them. The refund sanctioning authority, rejected the re-credit 

applications / forfeited re-credit facility on the grounds that benefit of said 

notification is available only if goods are manufactured by using Plant and 

Machinery installed upto 31.12.2005 but the Color Picture Tube (CPT) plant was 

shut down and the Appellant was purchasing flat/slim CPT from market and using 

the same in the manufacture of Colour TVs. The shut down of CPT plant resulted 

in decrease in value of plant and machinery below Rs. 20 Crore, for which there 

is restriction in the said notification with reference to value of clearance each 

year. Since, the Appellant failed to submit the original value of investment in 

Plant and Machinery of the Assembly Line installed before 31.12.2005, eligible 

amount of re-credit cannot be ascertained under para 2C(e) of the Notification. 

10.1 The Appellant has contended that the refund sanctioning authority has 

wrongly interpreted the proviso to Para 1 of the said notification. The said 

proviso merely provides that if the value of the installed plant Et machinery is 

less than Rs. 20 crore then exemption will apply only for the first clearances up 

. to an aggregate value not exceeding twice the value of such investment from the 

.1 date of commencement of commercial production, in each year. The said proviso 

; 
only speaks of value of installed plant Et machinery and not value of machinery 

put to use for the manufacture of goods. There is nothing in the notification 
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which even remotely suggests that if the value of investment goes below Rs. 20 

crore in subsequent period then full exemption will not be admissible. It is well 

settled legal position of law that courts or authorities cannot read anything into 

a statutory provision which is plain and unambiguous. The Appellant further 

contended that the plant Et machinery of CPT line are still installed in the factory 

and at present can be used to manufacture the colour picture tubes and 

submitted certificate issued by the Chartered Engineer certifying that the plant 

is installed and is in working condition. 

11. I find it is pertinent to examine the proviso to Para 1 of said notification 

involved in the present case, which is reproduced as under: 

"Provided that in the case of a unit having an original value of investment in 

plant and machinery installed in the factory below rupees twenty crore on the 

date of commencement of commercial production in that unit, the exemption 

contained herein shall apply only for the first clearances up to an aggregate 

value not exceeding twice the value of such investment from the date of 

commencement of commercial production, in each year." 

11.1 I find that the said notification granted exemption to the specified goods 

by way of refund of Central Excise duty and Additional Excise duty payable on 

value addition undertaken in the manufacture of goods. By virtue of above 

proviso, it was provided that if original value of investment in plant and 

machinery installed in the factory was below Rs. 20 Crore on the date of 

commencement of commercial production in that unit, then the exemption 

contained in the said notification shall apply only for the first clearances up to 

an aggregate value not exceeding twice the value of such investment from the 

date of commencement of commercial production, in each year. Thus, the above 

provisions took into consideration original value of investment in plant and 

machinery at the time of commencement of commercial production for 

determining quantum of exemption by a unit every year. 

12. In backdrop of above legal provisions and on examining the facts of the 

case, I find that original value of investment in plant and machinery of the 

Appellant was Rs. 39.10.26.524/- at the time of commencement of commercial 
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that the Appellant was manufacturing Colour Picture Tube, which was captively 

used for manufacture of their finished goods i.e. Colour TV upto May, 2008, but 

after May, 2008, the Appellant admittedly used bought out flat/slim CPT for 

manufacture of Colour TV. However, I find from the provisions of said 

Notification that there is no bar in the said notification for use of bought out 

inputs in the manufacture of final product, so tong as declared finished goods 

are manufactured in the unit. Similarly, there is no provision in the said 

notification that required the manufacture to use entire plant and machineries 

installed at the time of commencement of commercial production in order to 

become eligible for exemption under said notification. If some of the plant and 

machinery for manufacture of intermediate goods is not used and such goods are 

bought out from the,  market, as has been the case here, then in that case benefit 

of said notification cannot be denied. The Appellant cannot be forced to put into 

use all of the plant and machinery as the provisions of notification provided for 

the extent of benefits based on value of investment in plant and machinery. The 

benefit of said notification cannot be denied as long as the Appellant is 

manufacturing the declared finished goods in compliance of the terms and 

conditions of the said notification. The refund sanctioning authority, thus, erred 

in interpreting the provisions contained in proviso to Para 1 of the said 

notification and wrongly came to conclusion that exemption is available only if 

goods are manufactured by using Plant and Machinery installed upto 31.12.2005. 

13. 	I further find that quantum of refund under said notification is determined 

on the basis of rate of value addition prescribed vide Notification No. 16/2008-

CE dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008. Further, 

the proviso to Para 1 of said notification comes into play only at the time of 

commencement of commercial production to determine whether an assessee 

would be eligible for exemption of the said notification without any limit or 

would be eligible only for the first clearances up to an aggregate value not 

exceeding twice the value of such investment, every year. However, it is not 

correct to consider non utilization of certain Plant and Machinery for 

manufacture of intermediate goods as decrease in value of Plant and Machinery 

and apply the provisions contained in proviso to Para 1 of said notification, while 

deciding re-credit claims. Such an interpretation is not supported by the 

provisions contained in the said notification. 

It is also pertinent to mention here that the refund sanctioning authority, 

I *i de novo proceedings, has restored the re -credit facility of the Appellant for 

period from November, 2009 to March, 2010 vide Re-credit Order No. 
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283/2010-11 dated 23.3.2011 on the basis of physical verification carried out by 

the jurisdictional Range Superintendent as well as Chartered Engineer's 

Certificate dated 8.2.2010. The relevant portion of the order is reproduced as 

under: 

"(i) 	The JRS has visited the factory premises on 15.07.10 and found that 

entire plant including manufacturing the colour tubes for C.T.V. along with 

the assembly line machinery for manufacturing the colour T.V. as well as 

L.C.D. Television is in working condition and manufacturing process was 

going on. This fact has also been reiterated and substantiated by the 

Chartered Engineer certificate issued on 08.02.10 in which it is certified that 

the appellant is an original equipment manufacturer of colour television sets 

along with major and vital sub-assemblies Colour Picture Tubes, etc. They 

further endorsed that Test Equipment of CPT manufacturing plant had some 

technical problems which have already been rectified. However, during the 

visit and personal inspection it was observed and confirmed that the said 

Test Equipment is in perfectly working condition to streamline the 

manufacturing process of CPT. The sub-assemblies of CPT were in work in 

process." 

15. In view of above, it is observed that the refund sanctioning authority has 

restored the re-credit facility to the appellant for period covered by appeal at 

Serial No. 2 and 3 above. However, it is not forthcoming from records whether 

the refund sanctioning authority has processed the pending re-credit applications 

involved in the present case, in terms of para 2C(e) of the said notification. I, 

therefore, find it fit to remand these appeals to the refund sanctioning authority 

with a direction to verify the records and process the pending re-credit 

applications involved in the present appeals as per law and in terms of provisions 

contained in Notification No. 39/2001-CE dated 31.7.2001, as amended and by 

adhering to the principles of natural justice. 

16. I set aside the impugned orders and allow the appeals by way of remand. 

17. 1tclItIq,31 	+1 

17. 	The appeals filed by the appellant are disposed of in above terms. 

  

t"-  
• rlotiS 31-1 

-AM 	klIMAR) 

Commissioner (Appeals) 

By R.P.A.D.  
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To, 

M/s Sky Appliances Ltd., 

Survey No. 46/1,2,3, 

Village : Varsamedi, 

Taluka : Anjar, 

District : Kutch. 

:- 

1) 13- 21-  3ili1, 	tc1at ci-> 74 	\3c(4Iq 	ttz1<lc1 	371:M-qg ct) 

2) 3TPS, 	 a I TT 	 •kltzr 	Prct) , iTtt.filTPTli1I1,Trttit 

3I1 	i41 	 

3) tiV441 377, q-71i 1c4I  TT Ti ty-e1-4 

311-4Ra ch cti4ci1 	_qt 

9) 	+it 	7617M 
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